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~~ "fi"&:11: Order-In-Appeal No..AHM-EXCUS-001-APP-224&225-17-18

~ Date :29-12-2017 \i'fTfr ~ cJfl" ~ Date of Issue /o -/ ....fe,/g:

Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-02/Ref-211&212/VJP/2016-17 Dated

30.11.2016 Issued by Assistant Commr STC, Service Tax, Ahmedabad

374)caaf ar it vi uar
Name &.Address of The Appellants

M/s. Pankaj Bagri / Neha Bagri
Niraj Bagri / Rachna Bagri

Ahmedabad
z 37fl 3mer orig€ al{ aft anf@ Ura q1feral qt arfl fr~Ra var @a qv

raa ­Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

tar zycn, Tl g[ca vi ara 3r4l#ta mnrf@raw at rat­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcRfn:l~.1994 cJfl" 'clffl 86 cB" 3if or4ta at fril:;=r cB" 'CfRi cJfl" \JJT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa Ra qt # zrca, sir zges vi hara 3rt1 =Inf@raw 3i1 2o, ##€ca
i:ilffctccl ¢l-l1I'3°-s, ~ r!TR, 3!i:il-fCtl5'ICt-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad -- 380 016.

(ii) s4l#ta naff@ravwr at f04ta 3rf@rfu, 1994 cJfl" 'clffl 86 (1) cB" 3iafa 3flar
Pllll-fltj<:'11, 1994 cf> frrwr 9 (1) cB" 3iaf ReufRa qf y.@) s a 4Rauf # #t \Jll
aif y s mr; fr 3r?gr # fag 3r4ta 6t n{ it st ,fazji
a# sn? are (sai amfrf zf) th mt fGuenmnf@raw at mrrfl fora
2, agi # if 1a,fa ea mu4l errs RGzr #k ma uifh aa rue n
~ 'Gl1TT ~ cJfr 'l=fM, GlffGf ct'! l=filT 3ITT wrn:rr mrznl Gait ug s Garg a \R-ffi cf,T! t cIB1 ~
1000 /- ~~ 6flfr I. 'Gl1TT ~ ctr l=filT, &flvf cin it 3jt +nun 7TI Gf1 T; 5 Gar4 zU
50 lg Fa zt at nu; 5ooo /- #ha 3ufl 3tftl st tnas a) l=filT, cZl1'i'f ctr l=filT 3TR wnm .-p:jf

u#ft nu; so are ata snt ? asi 6I; 1oooo/- #h ht tf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed. under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lal<hs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs. Rs.10,000/- where the amount of



service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the f:Jrm of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fclm<!~.1994 ctr l:TixT 86 ctr vu-earrji va (2) a iafa art ara Rana}, 1go4 a Ru 9 (21;!)
Cff ~~ tmlf ~.c!.''1.-7 'Ii ctr \ilT~ ~~ '1l"Q.T 3!T<J'ffi" .. ~ '3Njc[ ~ (3rcfrc;r) Cff 31ml ctr ~lll (OIA)(
ffl xl umfa Re itf) 3ITT' .3ftR
3!T<J'ffi", ~ I i3'tf anrzga 3era1 A2I9k tr Gar zye, a7ft#tu qruf@av al sr4ea aa a f2 a z arr
(010) ctr ~~ orft I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Centra Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrnizitfra +znrzaa zycn srf@Ru, 197s 6t ri r 34pat-1 zffa fefRa fat srar a 3h i em
mmm m 31ml ctr >!fu 'TT '<ii 6.50/- tm qr rarer zgea fea am ztr a1Ry

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. mlTT yen, Unrz zgens vi tarn ar@#ta rzanrf@arr (arfR@Pe) fumraR1. 1982 J'i affa vi 3ra vier mcii 'ill1
Rfra av c!R'l mi:ff ctr 3jt ft ea 3naffa fhu urr &

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ftmr grca, #c4tr 3qr gra vi para 3r4iazr ,ff@raw (git4a a uf 3r4ti amii
3

#c4hr37 ere# 3rf@)fr, &gyr arr 39943iaiia fa#tr(in.-2) 3f@)fer&g(&g ft zizn
299 fecria: o€..&g sit ft fa#tr 3rf@,fz1 , &&&y #st rt s #3iaa hara at 3ftaf ask,

"
q_clRT f.:lmmRt a{qa-fr sir#war 3sari , arf fagrnr# 3iaia srm #t5 aft 3raga ear
'{ITT)' cRfcfiW~ xf .3TTQcfigt

~x9R" ~R><fi 'Qcf#cflcR c),~•· ;i:rr.r fc!;v arr gla fas nf@k­
3

(i) trm 11 'tr cti'~~~
(ii) ca srm t a{ za '{ITT)'

(iii) ~~I f.-l4J.Jlcti>?J cti' fatm:r 6 cti' ~ ~~
c::> 3rat agr zrz fas err cti' 1;ffcf't[firf fctrrfn:r (~. 2)~. 20 I 4 h 3var # q4 fa4t

3r4tar ,1f@)art 44er f@arufc veracr35ffvi JTC\t;f cnl'~a=rffe ~ I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate aJthority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

APPELLANTS PROPERTY Refund amt. Appeal No./ OIO No.

filing date dated

(a) M/r. Flat No. 11,97,871/- V2(ST)244/A- SD-02/REF-

Niraj C/17O3 on II/2016-17 211/VIP/2016-

Bagri/Rachna 06.09.2016 Dt. 17 dated

Bagari, 10.02.2017 31.11.2016

Mr. Pankaj Flat No. RS. V2(ST)243/A­ SD-02/REF­

Bagari/ NVeha C/17O2 11,93,447/- II/2016-17 212/VIP/2016-

Bagarl on Dt. 17 dated

04.10.2016 10.02.2017 31.11.2016

0­

Two appellants namely .(a) M/r. Niraj Bagri/Rachna Bagari, and (b)

Mr. Pankaj Bagari/ Neha Bagari both residing in same premises at

2303/2034, Silver Arch, Shastri Nagar, Andheri West, Mumbai- 400
053(hereinafter referred to as 'appellants') have filed the present appeals
against the Order-in-Original number (a) SD-02/REF-211/VIP/2016-17

dated 31.11.2016 and (b) SD-02/REF-212//1P/2016-17 dated 31.11.2016

respectively (hereinafter referred to as 'impugned orders') passed by the

Asst Commissioner, Service Tax Div-II, APM building, Anandnagar Road,

Satellite, Ahmedabad- 15 (hereinafter referred to as 'adjudicating

authority');

2. The facts of the case, in brief, are that the both the appellants, both

the ultimate buyer of following residential property at Western Heights, Opp.

Gurudwara, J. P,' Road, Four Bunglows, Andheri West, Mumbai- 400 058,
0 have filed a refund claim as shown below respectively, on ground that they

have wrongly paid service tax to the service provider M/s Adani Estate Pvt.
Ltd, [PAN AAFC A639OM] Navrangpura , Ahmedabad (in short

DEVELOPER) in view of Delhi High Court Ruling in the case of Suresh Kumar

Bansal & Anuj Goyal & others Versus UOI [2016 (6) TMI 192 Delhi HC].

3. Adjudicating authority has rejected the both refund claim on ground of-
I. Developer has charged service tax combine for two services i.e. for

preferential value and for construction service. From document
submitted it is impossible to bifurcate service tax corresponding to said

two services. As per said order of Hon' ble High Court, exemption of

service tax on preferential value charge is not applicable.
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II. ST-3 returns of the service provider are not submitted. As the Service
provided by them becomes exempted in light of the said High Court

Order and they are providing both taxable and exempted service,

service provider is required to reverse 6% on amount of exempted

value on which becomes exempt by virtue of said judgment.
III. Appellants had failed to produce any payment receipt and invoice,

showing description and taxable value of service, issued by the service
provider. Therefore appellants are ineligible as per the provisions laid

down in Rule 4A of Service Tax Rules, 1994.
IV. Appellants have failed to produce NO OBJECTION CERTIFICATE from

service provider. It might be possible that service provider will make

claim in future.
V. Delhi High Court Ruling in the case of Suresh Kumar Bansal & Anuj

Goyal & others Versus UOI [2016 (6) TMI 192 Delhi HC] is applicable

to the agreement entered prior to year 2012 as the the High Court

while passing the judgment has not expressed its opinion on

Amendment of Finance Act, 2012 wherein provisions (Section 65(105)

defining all the services under the Act was deleted and all services [as
defined under Section 65B (44) of Finance Act, 2012] were made
chargeable to Service Tax except the negat_ive list meaning thereby

that the said judgment is applicable to the agreement entered prior to
the year 2012. Appellants has entered in to agreement on 28
September, 2015 with the service provider i.e. after 2012, therefore
claim is ineligible and baseless as said ruling is not applicable to

present case.

4. Being aggrieved with the impugned order, the both appellants preferred
an appeal on 10.02.2017 before the Commissioner (Appeals Ahmedabad)

wherein it is contended that ­

I. The entire amount of Service Tax is towards provisions of construction
services. Therefore, there is no question of bifurcating the total

consideration does not arise at all.

0

0

II. Appellants had already submitted the letter from service provider
stating the amount of consideration collected, service tax charged and
collected and deposited with Government treasury. This certificate"";"
itself should be taken as a copy of receipt issued by the servide§" at
roar. k • i%7

so , o ·
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III. There is neither basis nor any requirement for the appellants to submit
copy of ST-3 returns which would have been provided by Service

Provider to Department.

IV. There is no requirement to submit any copy of "NO OBJECTION
CERTIFICATE" from the Service Provider. As per llB of CEA, 1944, the

refund claim is required to be filed by person who is bearing the

incidence of Service Tax. Appellants have born the Service Tax.

V. There is no change in valuation rules both pre and post July, 2012.
Hence, the ratio of the aforesaid decision is equally applicable post

July, 2012.

0
5. Personal hearing in the both case was granted on 14.11.2017. Shri
Vaibhav Jajoo appeared before me for both cases and reiterated the grounds

of appeal. He stated that judgment of Suresh Kumar Bansal & Anuj Goyal &
others Versus UOI [2016 (6) TMI 192 Delhi HC] is applicable to present

cases.

DISUSSION AND FINDINGS

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by the

O appellants at the time of personal hearing.

7. I find the issue is identical for both the appeals; therefore both the
appeals common order is issued. Claim is submitted on ground that
appellants was not required to pay service tax to service provider M/s Adani

Estate Pvt. Ltd, Navrangpura , Ahmedabd in view of Delhi High Court
Ruling in the case of Suresh Kumar Bansal & Anuj Goyal & others Versus
UOI. I find that adjudicating has objected the HC Case ground of filing claim
but has also rejected the claim on ground of non furnishing of evidence to

substantiate that said claim amount is deposited to Government A/c.

8. The claims are rejected on merit. Adjudicating authority in both cases has

concluded that Delhi High Court Judgment is not applicable in post 2012
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negative service era. I completely agree with adjudicating authority in this

regards.

9. Both appellants have not submitted any documents before adjudicating

authority and also before me to substantiate that service tax have been paid
by appellants to service provider and that tax has been deposited to
government exchequer. Section 11B of FA, 1994 prescribes that refund

sanctioning authority should satisfy on the basis of various prescribed
documents like ST-3, Duty/credit A/c ledger, duty payment challans etc. of

service provider etc, that duty has really been paid to government. Only a
letter dated 28.09.2016 issued by developer, in both cases, showing service

tax payment detail have been submitted. Said letters does not show any
Service tax registration No., and nature of service provided. Only letter is

not sufficient to sanction refund. Onus lies on refund claimant to prove that

duty has been credit to Government A/c. , which appellants has failed. In

view of this I hold that in absence of any valid documentary evidence

adjudicating authority has rightly rejected the both refunds.

7. In view of above, both the appeals filed by the appellants are rejected

and both the impugned OIO is up-held.

0

8. The appeals filed by the appellants stand disposed off in above terms.

saw? o
(35T 9Ta)

k,#tr a 37zr#a 3r9le,:>

ArrsTED.,%

.a..%#l
SUPERINTENDENT (APPEAL),

CENTRAL TAX, AHMEDABAD.

To,

(a)M/r. Niraj Bagri and Rachna Bagari,

2303/2034, Silver Arch,

Shastri Nagar, Andheri West,

Mumbai- 400 053
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(b) Mr. Pankaj Bagari/ Neha Bagari

2303/2034, Silver Arch,

Shastri Nagar, Andheri West,

Mumbai- 400 053

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Centarl Tax ,Ahmedabad- SOUTH.
3) The Additional Commissioner, Centarl Tax ,Ahmedabad- SOUTH
4) The Asst. Commissioner, Service Tax Div-II, APM building, Anancnagar

Road, Satellite, Ahmedabad- 15.
5) The Asst. Commissioner(System), Centarl Tax ,Ahmedabad- SOUTH

59Guard File.
@ 7)P.A. FIle.




